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Association Activities 


“FOLLOW THE LEADER,” the musical revue presented by the Com- 
mittee on Entertainment, of which Roger B. Hunting is Chair- 
man, played to an enthusiastic and politically sophisticated 
audience which expressed vociferous approval of the all-star cast 
and the all-star frivolities and fancies. 


e@o 


THE COMMITTEE on Foreign Law, Willis L. M. Reese, Chairman, 
in cooperation with the American Society of International Law, 
sponsored a forum on April g at which The Rt. Hon. Sir Lionel 
Frederick Heald, a former Attorney-General of Great Britain, 
will be the principal speaker. Otto C. Sommerich, Chairman 
of the Subcommittee responsible for the planning of the forum, 
is also Chairman of the Committee of New York Regional Meet- 
ing of the American Society of International Law. 


o@o 


On MARCH 26 the Committee on Patents, Granville M. Brum- 
baugh, Chairman, and the Section on Corporate Law Depart- 
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ments, E. Nobles Lowe, Chairman, collaborated in sponsoring a 
panel discussion on “Handling Patent Problems In Corpora. 
tions.” The speakers were James Edwin Archer, Director of 
Patent Department, American Cyanamid Company; James M. 
Castle, Senior Patent Attorney, Legal Department, E. I. duPont 
de Nemours & Company; Laurence B. Dodds, Vice President, 
Hazeltine Corporation; and Harry R. Mayers, General Patent 
Counsel, General Electric Company. 


o@o 


AT THE March Stated Meeting progress reports were received 
from the following committees: Special Committee on the Ad- 
ministration of Justice, Francis H. Horan, Chairman; Special 
Committee on Antitrust Laws and Foreign Trade, Taggart 
Whipple, Chairman; Special Committee on Broadcasting, 
Charles D. Breitel, Chairman; Special Committee on the Expert 
Medical Testimony Project, David W. Peck, Chairman; Special 
Committee on the Family Part of the Supreme Court, Merrell E. 
Clark, Jr., Chairman; Special Committee on the Federal Loyalty- 
Security Program, Dudley B. Bonsal, Chairman; Joint Commit- 
tee on Legal Referral Service, H. H. Nordlinger, Chairman; and 
Special Committee to Study Defender Systems, Robert B. von 
Mehren, Chairman. The Chairman of the Committee on Medi- 
cal Jurisprudence, Arthur N. Seiff, presented an interim report 
on the work of his committee. Proposed amendments to the By- 
laws relating to the Committee on Grievances, Samuel L. Rosen- 
berry, Chairman, were adopted and a Nominating Committee 


was elected. 
°@o 


THE COMMITTEE on Professional Ethics, Stannard Dunn, Chair- 
man, recommended to the New York State Bar Association that 
Canon 20 of the Canons of Professional Ethics of that Association 
and of The Association of the Bar be amended to read as follows: 


20. Press Releases and Public Statements by Lawyers. 
It is unprofessional for a lawyer to make, or to connive 
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at, any press release, statement or other disclosure of in- 
formation, whether of alleged facts or of opinion, for re- 
lease to the public by newspaper, radio, television or other 
means of public information relating to any pending or 
anticipated civil action or proceeding or criminal prosecu- 
tion. The foregoing shall not be applicable to publi- 
cations of statements made in court or to quotations from 
public records of the court. However, this canon shall not 
be so construed as to limit the right of an attorney in good 
faith to divulge information for publication in reply to 
any public statement which adversely affects the interest 
of his client, provided that the information is supported 
by facts and does no more than contradict or mitigate the 
effect of said statement. 


The question of the amendment was to be presented to the 
annual meeting of the State Association, but was deferred for 
later action by that Association. 


o@eo 


On MARCH 28 the President and the Chairmen of Association 
committees particularly concerned with the operation of the 
various courts in the First Department entertained at dinner the 
Judicial Conference Committee of the First Department and the 
Deputy Administrator of the Courts for the First Department, 
Leland L. Tolman. Members of the Committee are: Presiding 
Justice David W. Peck; Justices James B. M. McNally and Jacob 
Markowitz; Surrogates William T. Collins and Christopher C. 
McGrath; Judge John A. Mullen of the Court of General Ses- 
sions; Judge James M. Barrett of the Bronx County Court; Chief 
Justice John A. Byrnes of the City Court; Chief Justice Irving 
Ben Cooper of the Court of Special Sessions; President Justice 
Harry P. Eppig of the Municipal Court; Presiding Justice John 
W. Hill of the Domestic Relations Court; and Chief City Magis- 
trate John M. Murtagh. The lawyer members of the Committee 
are: Joseph M. Callahan, John F. X. Finn and Edward S. Green- 
baum. 
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ON APRIL 18 the President of the Association and the Committee 
on Criminal Courts, Law and Procedure, Arnold Bauman, Chair. 
man, will entertain the Mayor, the Police Commissioner, Chief 
Justice Irving Ben Cooper of the Court of Special Sessions, and 
the Justices of that Court, and Chief City Magistrate John M. 
Murtagh and the City Magistrates. 


e@o 


ON APRIL 19, Judge Harold R. Medina will deliver the Fifteenth 
Annual Benjamin N. Cardozo Lecture. Judge Medina’s topic will 
be “For Whom the Bell Tolls.” 


o@o 


A FORMAL ball in honor of the President of the Association will 
be held at the House of the Association on April 20 at 9:30 P.M. 
under the auspices of the Committee on Entertainment, Roger 
B. Hunting, Chairman. Ben Cutler’s orchestra will play. Hardin 
Holmes is Chairman of the Subcommittee in charge of the ball. 


o@o 


On MARCH 8, Richard N. Gardner, representing the Association's 
Committee on International Law, appeared at a hearing held by 
the Ways and Means Committee of the House of Representatives 
in support of a bill to authorize United States membership in the 
Organization for Trade Cooperation. The purpose of this organi- 
zation is to administer the General Agreement on Tariffs and 
Trade (G.A.T.T.). Mr. Gardner’s testimony was based on a re- 
port of the Committee on International Law, John V. Duncan, 
Chairman, which will be published in a later issue of THE RECORD. 
The conclusions of the report may be summarized as follows: 


1. The President had the necessary authority to agree to 
United States adherence to and participation in G.A.T.T. under 
the authority delegated to him in the Reciprocal Trade Agree- 
ments Act. 
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g. There is no constitutional impediment to Congressional 
enactment of H.R. 5550, recommending United States member- 
ship and participation in O.T.C. 

The Report declared that the powers of the proposed Organi- 
zation for Trade Cooperation to influence the policies of its mem- 
bers would be less substantial than powers which the United 
States had already granted to other international bodies. The 
Report cited as examples American adherence to the Interna- 
tional Monetary Fund Agreement, the International Wheat 
Agreement, and the 1953 Opium Protocol. 

Some critics have charged that, because it could release 
countries from their trade obligations and thus authorize re- 
strictions on American export trade, the O.T.C. would usurp the 
constitutional powers of the U.S. Congress. The Report said this 
charge was based on an obvious fallacy: 

The power to regulate commerce between the United States 
and foreign countries by tariff and other restrictions imposed by 
such foreign countries on imports to and exports from their own 
territories is a power which exists in those countries alone. It is 


not a power of the American Congress. To hold otherwise would 
be to assert that the American Congress can legislate for the en- 
tire world. One cannot attribute such absurdity to the Framers 
of our Constitution. 


The Report pointed out that the power to release countries 
from trade obligations (presently exercised by the Contracting 
Parties to G.A.T.T.) had been invoked on behalf of the United 
States on several important occasions. 

“It is doubtful,” the Report declared, “whether any country, 
including the United States, would commit itself to obey a set of 
trade rules unless some provision were made for release in special 
circumstances . . . The administrative provisions of G.A.T.T. at 
which criticism is directed are precisely those which permit the 
United States Congress to free itself from the tariff and trade 
commitments which it has previously authorized the President to 
make.” 

The Report also rejected the charge that the United States 
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had less bargaining power in G.A.T.T. and O.T.C. than it would 
have in a system of bilateral trade agreements. 

The influence of the United States on decisions of the Con. 
tracting Parties has not simply been that of a nation having one 
vote in thirty-four. It has fully reflected the position of the United 
States as the world’s foremost economic power. 

Striking evidence of this fact was the broad waiver which the 
United States received from the Contracting Parties to employ 
quantitative restrictions, otherwise prohibited by G.A.T.T., on 
agricultural imports. Unfortunate indeed would have been the 
prospect confronting the United States had this country been 
forced to secure the waiver in bilateral negotiations with thirty. 
three different trading partners. 

Also rejected in the Report was the charge that the President 
had exceeded the powers delegated to him in the Reciprocal 
Trade Agreements Act by negotiating the general trade rules in 
G.A.T.T. The Report noted that the Act gave specific authority 
to the President to deal with “other import restrictions” as well 
as tariffs. It said that the purpose of the Act—the expansion of 
American foreign trade—could not be achieved unless the Pre. 
sident had been empowered to deal with “the whole range of 
restrictions which effectively impede American exports.” 


°@o 


AT A meeting in March, the Committee on Criminal Courts, Law 
and Procedure, Arnold Bauman, Chairman, had as the guest of 
the Committee Chief City Magistrate John M. Murtagh, who dis 
cussed with the Committee the congestion in the Magistrates’ 
Courts resulting from the drive on traffic violators. 


o@o 


“LAWYERS AND THE COLD WAR” is the topic for a discussion which 
was held at the House of the Association on Tuesday, April 10, 
under the auspices of The International Commission of Jurists. 
The speakers will be The Honorable Learned Hand; Professor 
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Paul R. Hays, of Columbia University School of Law; Mr. James 
Grafton Rogers, former Assistant Secretary of State; The Honor- 
able Joseph T. Thorson, Chief Judge, the Exchequer Court of 
Canada; and Dr. A. J. M. van Dal, of the Bar of The Hague and 
Secretary-General of The International Commission of Jurists. 
The speakers will discuss the development, current activities and 
future plans of the Commission, which is dedicated to the pro- 
motion of the principles of the Rule of Law and to the exposition 
and denunciation of their systematic destruction in communist 
legal theory and in fact behind the Iron Curtain. 


o@o 


ApriL 22—28 has been proclaimed Military Reserve Week by the 
President of the United States and is being sponsored by the 
National Security Committee, a non-partisan, non-profit organi- 
zation established in 1947 under the leadership of the late Su- 
preme Court Justice Owen J. Roberts. The purpose of Military 
Reserve Week is to focus attention on and spur enlistments in the 
Six-Month Reserve Training Program of the Armed Forces. 
Under the six-month program any young man between the ages 
of 17 and 1814 may enlist in the United States Army Reserve for 
a six-month training course. This training is done at an Army 
camp, usually the one nearest the young man’s home. After com- 
pleting the training course, he returns to civilian life. From that 
point on, he has only two obligations: 


(1) To attend a meeting one night a week at his local Re- 
serve Center. 

(2) To put in two weeks of training at an Army camp each 
year (generally in the summer) until he has completed 
a 71% year period of Reserve duty. 


The advantages of the program are: 


1. Opportunity To Plan For The Future. By taking part in 
this program, a young man becomes “‘draft-proof.’’ He can make 
definite plans for his education, for a job, for marriage and a 
family, but he must volunteer before he reaches 1814. 
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2. Only Six Months’ Active Duty. A young man can fulfill his 
legal obligation—and his patriotic duty—by serving only six 
months in a training camp instead of the two years required of 
draftees. He is paid for all duty performed. 

3. Choice of a Unit. Depending on a young man’s aptitudes 
and the unit vacancies available, it is possible for him to pick the 
exact job he wants to be trained for during his six-month basic 
course. 

4. Better Job Prospects. Without the draft threat hanging over 
his head, a young man is a better prospect for an employer. When 
hiring him, the employer knows he is not going to be pulled off 
the job just about the time he becomes useful. What’s more, the 
technical skills a young man learns in this program can help him 
to advance faster on the job. 

5. Key Role in the Community. The six-month basic course 
teaches a young man to protect himself and his family in any 
emergency, and prepares him for leadership in community life. 

6. Chance to Finish High School. A young man will not be 
called away for Army training until he completes his high school 
course. He can enlist in the Six-Month Training Program when 
he becomes 17, and then get a deferment until he graduates from 
high school. 

7. Welfare Supervision. The National Security Training Com- 
mission, a civilian-controlled Government policy, has been 
specifically provided by law to look after the welfare and morale 
of young men participating in the Six-Month Training Program. 
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The Calendar of the Association 





for April and May 


(As of April 9, 1956) 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Committee on Municipal Court 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Administrative Law and Procedure 
Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Surrogates’ Courts 


Meeting of Committee on Administrative Law 


Forum American Society of International Law in cooper- 
ation with the Committee on Foreign Law 

Dinner Meeting of Committee on Law Reform 

Dinner Meeting of Committee on Real Property Law 


Open Meeting of Special Committee to Cooperate with 

International Commission of Jurists, 8:15 P.M. 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Corporate Law 
Meeting of Entertainment Committee 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation and 
Trade Marks 

Meeting of Young Lawyers Committee 


Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on International Law 

Round Table Conference, 8:15 P.M. Guest—Hon. Maxi- 
milian Moss, Surrogate of Kings County 


Dinner Meeting of Committee on Medical Jurisprudence 


165 


166 
April 


April 


April 


April 


April 


April 


April 


April 
April 


May 


17 


18 


19 


20 


21 


23 


24 


26 


30 


1 


THE RECORD 


Dinner Meeting of Committee on Labor and Social Secu. 
rity Legislation 

Dinner Meeting of Committee on Legal Aid 

Meeting of Section on Litigation 

Dinner Meeting of Committee on Municipal Affairs 


Meeting of Committee on Admissions 

Meeting of Committee on Administrative Law 

Dinner Meeting of Committee on Increase of Member. 
ship at Harvard Club 


Fifteenth Annual Benjamin N. Cardozo Lecture. “For 
Whom the Bell Tolls.” Speaker—Hon. Harold R. 
Medina, Judge of United States Court of Appeals, Sec- 
ond Circuit. 8 P.M. Buffet Supper, 6:15 P.M. 

Luncheon Meeting of Committee on Anti Trust Laws 
and Foreign Trade 

Meeting of Arbitration Committee 

Meeting of Art Committee 

Meeting and Luncheon of Committee on Federal Loyalty 
Security Program 


The Association Ball. Sponsorship Entertainment Com- 
mittee 
Meeting of Committee on Federal Loyalty Security Pro- 


gram 


Meeting of Committee on Federal Loyalty Security Pro- 
gram 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 
Meeting of Library Committee 


James S. Carpentier Lecture Sponsored by Committee 
on Criminal Courts, Law and Procedure and Columbia 
Law School, 8 P.M. Buffet Supper, 6:15 P.M. 


Dinner Meeting of Committee on Atomic Energy 


Meeting of Section on Corporate Law Departments 
Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Military Justice 


Opening of Art Exhibition, 4:30 P.M. 
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CALENDAR 
Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Copyright 
Round Table Conference, 8:15 P.M. Guest to be an- 
nounced. 


Forum of Committee on Domestic Relations Court 
Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Annual Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 
Symposium sponsored by Committee on Arbitration. 


Dinner Meeting of Committee on Bill of Rights 
Meeting of Committee on Domestic Relations Court 


Dinner Meeting of Committee on City Court 
Forum sponsored by Committee on Insurance Law 
Meeting of Committee on Admissions 


Dinner Meeting of Committee on Anti Trust Laws and 
Foreign Trade 


Meeting of Library Committee 


Meeting of Section on Corporate Law Departments 





The Duty of the Legislature 
to Improve the Courts 


By ‘THE HONORABLE OswaLp D. HEcK 
Speaker of the Assembly 


The history of our judicial system is a story of periodic com- 
plaint and piece-meal correction. We started in 1777 with a 
court structure derived from the English system which, as the 
State grew in population, importance and industrialization, was 
found to be inadequate. This gave occasion in the early part of 
the nineteenth century to various palliative measures such as in- 
creasing jurisdiction of the courts of common pleas, the appoint- 
ment of Supreme Court Commissioners, and the vesting of 
Supreme Court functions in recorders and mayors of cities. If 
this seems more current than reminiscent, it is merely another 
illustration of the similarity of things in spite of apparent 
changes. 

The various constitutional conventions throughout the re- 
mainder of the 19th century sought to relieve the situation. Suffice 
it to say that since 1894 the framework of the judicial system has 
remained constant. 

What has happend since then? Our population has grown from 
6,500,000 to more than 15,000,000. There were no automobiles 
then, we now have 4,807,747 motor vehicles registered in New 
York State alone. Our highway system was minuscule. Today it 
is a vast expanse of throughways and super-highways. Our popu- 
lation has become predominantly urban and there have been vast 
concentrations in limited areas. Our industrialization has in- 
creased phenomenally so that there are presently almost six and 
one-half million persons gainfully employed in our State. All in 
all, accident-producing factors have increased tremendously. 

All these circumstances have increased the burden on our 
judicial system and have emphasized its failings to the citizen. 
The symptoms are inordinate delay, great expense, and waste of 
time. 


168 
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The present clogging of the judicial system can be factually 
demonstrated. In 1955, the report of the Judicial Council shows 
adelay in tort jury cases in the Supreme Court of from 25, months 
to 50 months in the New York City area. Upstate the delays range 
from 10 months to 19 months. In tort non-jury cases, which are 
much smaller in number, delays are from 10 months down. In 
the City and Municipal Courts of New York there is a 15 month 
delay in tort jury cases. This unfortunate situation has resulted 
solely from the flood of automobile accident cases which have 
been pouring into our various courts. 

This situation has become almost intolerable and has aroused 
public indignation. Efforts of the courts themselves and associa- 
tions of lawyers, although well intentioned, have not been suffi- 
ciently productive. 

In any situation where there is a crying need for redress or re- 
form the public can only turn to its Legislature. As the elected 
representative of the people, the Legislature is sensitive to public 
demands. 

In response to the desires of the citizens of this State, the Legis- 
lature in 1953 provided for the creation of The Temporary Com- 
mission on the Courts. Our past treatment of the problem has 
utilized similar commissions as a means to a solution. From 1846 
on there have been 25 commissions or committees dealing with 
the problem of the law’s delay and they have filed reports aggre- 
gating over 30,000 pages. In each instance valuable recommenda- 
tions have resulted but the reforms adopted have merely post- 
poned the problem. We have now reached the point where it is 
our obligation to see to it that a solution of some permanency is 
adopted, if possible. 

The present Commission has made various findings with which 
you are acquainted. 

One of these recommendations, now enacted into law, is 
Article 7a. of the Judiciary Law which created the Judicial Con- 
ference of the State of New York. This is deemed to be a con- 
tinuation of the Judicial Council which was abolished by the 
Legislature in 1955. The powers and duties of the Conference 
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are set forth under Section 233 of the Judiciary Law. They are 
many and varied and are all designed to provide a more efficient 
judicial system. Furthermore it is expected that the wide au- 
thority given to the Conference to make studies and recom- 
mendations will be very helpful to the Legislature. 

We have had the benefit of statements from the administrator 
of the Judicial Conference which show that there is no delay in 
the Supreme Court in any County of the State in the trial of com- 
mercial cases; nor is there any substantial delay in the trial of 
equity cases. There is no delay in the motion calendar. The only 
delay is in the Supreme Court in the trial of personal injury 
actions by a jury. This, it seems to me, is the crux of the problem. 

It is further stated that of all of the cases on the jury tort 
calendar more than 50% of them arise out of motor vehicle ac- 
cidents. In order to establish the exact percentage, the Appellate 
Divisions of the four departments have amended Rule 150 of the 
Rules of Civil Procedure so that hereafter every note of issue filed 
in an action arising out of a motor vehicle accident shall specifi- 
cally state that fact. 

Some idea of the enormity of this litigation can be derived from 
the figures which show that accidents caused by automobiles in- 
creased from approximately 114,000 in 1953 to approximately 
120,000 in 1954 and the first nine months of 1955 showed a 
further increase of over 9%. Personal injuries resulting from 
automobile accidents increased from approximately 166,000 in 
1953 to 180,000 in 1954 and there has been a further increase of 
nearly 12% in the first nine months of 1955. A total of 52,973 
actions were brought into the Supreme Court during the year 
ending June 30, 1955, an increase of 1,200 over the preceding 
court year. The lower courts showed a like trend. Practically ali 
motorists carry insurance so that the probability of collection is 
no problem. As a matter of fact, it encourages litigation. 

With the expected increase in population and in the number 
of automobiles it is obvious that the number of accidents will 
increase. Such indicated increase will swamp the courts. There- 
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fore, even if the Judicial Conference can solve the problems of 
administration and can modernize practice and procedure there 
would still remain other phases of our difficulties. 

Let us see what has been the experience of the neighboring 
State of New Jersey in its attempts to recast its judicial system 
and facilitate the conduct of the courts’ business. 

There a simplified court structure was created by the Con- 
stitution of 1947. 

Under the new New Jersey Constitution, the Supreme Court, 
which corresponds to our Court of Appeals, is vested with the 
exclusive power to make rules governing the practice and pro- 
cedure in all the courts of the state. The Supreme Court is also 
granted the power to make rules of administration for all the 
courts in the state and the chief justice is made the administrative 
head of all the courts with broad powers to assign judges from 
court to court and county to county. 

Yet in spite of the judicial reforms effected, the simplification 
of procedure, compulsory pre-trial conferences in civil cases, 
avoidance of technicalities, power of assignment by the chief 
justice, and many other incidents of control and supervision, 
there has been a continued rise in the backlog of pending cases 
in the Superior and County Courts. This has been caused prima- 
tily by the increasing volume of litigation. In his latest report, 
Chief Justice Vanderbilt has expressed the fear that if the trend 
is not reversed, a serious situation will develop and litigants will 
be as unduly delayed in obtaining a determination of their dis- 
putes as they were under the old regime. He suggests as a partial 
remedy a maximum use of the pre-trial conference, and efforts to 
persuade attorneys to waive a jury trial in proper instances. He 
also recommends the filling of existing judicial vacancies and an 
increase in the number of judges in certain counties. He con- 
cludes by stating that with such new appointments and the filling 
of existing vacancies the lost ground should be recaptured “un- 
less there is an adverse turn in the economic tide.” 

It is thus apparent that no matter how existing judicial struc- 
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tures are modernized there is always the likelihood of their being 
engulfed by the rising tide of automoblie negligence actions. 
What can be done about that? 

The efforts of the courts themselves with the cooperation of the 
Bar have had some salutary effect. It is true that the use of pre. 
trial procedure for the limited purpose of bringing about settle. 
ments in this type of litigation, and the use of calendar classifica. 
tion and control procedures, have made inroads on the flood of 
litigation which has resulted from the increasing number of 
motor vehicle accident cases. Without those techniques the 
courts would have been inundated. But as the number of acci- 
dents increases, and increases it will, the use of these procedural 
techniques will prove to be insufficient. 

The statement has repeatedly been made that approximately 
95% of cases of the above character are ultimately settled. If that 
be the fact, it is a sad commentary that our court calendars are 
clogged with this type of litigation which in reality is never 
litigated. 

I was as amazed, as no doubt you were, when I analyzed the 
statistics contained in the 1955 report of the Judicial Council 
for the court year ending June 30, 1954. I was concerned with 
the number of jury cases which were actually tried in the various 
parts of the Supreme Court. The statistics demonstrated that in 
the entire State there were only 1,828 jury cases tried where the 
proof was completed. They were distributed as follows: First 
Department 412; Second Department 500; Third Department 
243; Fourth Department 673. In New York County there were 
309 jury cases actually tried. In Kings County there were 189 
jury cases tried. In Queens County there were 92 jury cases tried. 
In Erie County there were 209 jury cases tried. These four coun- 
ties are the principal metropolitan centers where the volume of 
litigation is most marked. The above jury cases, of course, in- 
clude other issues as well as negligence cases. In addition, the 
negligence cases were not limited to automobile injury cases but 
involved such other matters as accidents on premises, streets, side- 
walks, railroads and in shipping and construction. 

This indicates to me that what we are suffering from is calendar 
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congestion and not trial congestion. Our real concern, therefore, 
is how to attack the congealed calendars, how to eliminate the 
vast amount of “dead wood” cases, how to compel at the earliest 
possible moment the settlement of cases which we know will 
ultimately be settled anyway, having due regard for the rights of 
the litigants. 

In considering the possible remedies the question of increasing 
the number of judges is always prominent. A companion question 
is whether there is any assurance that the judges to be selected 
will be competent and qualified to deal with the problems of the 
future. 

The Legislature, of course, has the constitutional power to in- 
crease the number of Supreme Court justices in any judicial dis- 
trict not to exceed one justice for every 60,000 or fraction over 
35,000 of the population. The present number of Supreme Court 
justices is 132 of whom 62 are elected in the City of New York. 
Thus in the urban areas we could almost double the number 
of Supreme Court justices by appropriate legislation. 

The Temporary Commission on the Courts has recommended 
26 additional Supreme Court justices which includes 6 for Bronx 
and New York Counties, 6 for Kings and Richmond Counties 
and 7 for Nassau, Queens and Suffolk Counties. This would in- 
crease the number of justices to 158, the permissible number 
under the Constitution being 247. 

The Commission, however, points out in its recommendation 
that while the additional justices are needed now it cannot be 
certain of the conditions and needs 5 years from now. Accord- 
ingly, it urges that 5 years after the proposed increases become 
effective there be another review of the needs that may then exist 
and appropriate determinations be made. 

If the overall intention is to create additional justices periodi- 
cally without appropriate overhauling of our entire judicial sys- 
tem it may well result in a top heavy judiciary unwieldy and ex- 
pensive in operation. And if the flow of litigation resulting from 
automobile accidents does not diminish we may find ourselves 
in a constant position of calendar delay. 

Of course, we must have competent judges who possess the 
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necessary qualifications of learning, experience and tempera- 
ment. This applies not only to the Supreme Court but also to the 
courts of lesser jurisdiction. It is safe to assume that with the in- 
crease in the number of Supreme Court justices there will be 
requests for increases in the number of judges in the other courts, 

The Legislature will, of course, give careful consideration to 
the request for additional justices. It will, however, have the 
realization that the augmenting of the judiciary may not begin 
to solve the problem. We are mindful that the manpower of the 
Supreme Court has been increased already by assigning judges 
from other courts. Mr. Justice Peck recently stated that new 
judges in his department could only be accommodated by send- 
ing back the borrowed judges or by providing new courthouse 
facilities. If these judges are sent back it is obvious that there will 
be no great improvement by merely substituting a new judge for 
a borrowed one. 

Legislation resulting from reports of the Commission with a 
view to modernizing court practices and procedure should be 
most helpful. But as has been indicated in the case of New Jersey, 
mere modernizing may not be the complete answer. It may be 
necessary to take more drastic measures. This would of necessity 
recast our entire concept of the conduct of litigation and would 
be a departure from the accepted practices. Perquisites and tradi- 
tions may have to be relinquished where they are demonstrably 
outmoded. There can be no insistence on the continuation of the 
current method of conducting litigation. It will have to yield 
to a more just and efficient approach. 

Chief Justice Conway of the Court of Appeals has stated that 
the problem of calendar congestion and delay in jury trial of 
personal injury cases is a lawyer’s problem. While it is a problem 
affecting the entire Bar, its application is necessarily limited toa 
small percentage of the practicing attorneys. There is a small 
group of lawyers who specialize in the trial of jury negligence 
cases and whose composite retainers include almost all the pend- 
ing cases of that category in their particular locality. We should 
be mindful of the right of the litigant to have a lawyer of his own 
choosing but such right cannot be permitted to congest our calen- 
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dars indefinitely, or to block the proper solution of the problem. 
It is the responsibility of the lawyers who specialize in negligence 
litigation to provide a sufficient number of trial counsel. If this 
responsibility is not assumed the judges must use their power 
and pressure to do so. 

Another suggestion is the elimination of trial by jury. The 
Legislature of the State of New York has before it a bill which 
seeks to amend §2 of Article I of the Constitution by excepting 
from the provision, that trial by jury shall remain inviolate, cases 
to recover damages for personal injuries and injury to property 
caused by negligence. This is represented as an enormous time 
saver in the actual trial of cases. But whether this proposal would 
mean a sufficient saving of time as against the increasing volume 
of litigation to make an appreciable difference is, of course, con- 
jectural. 

In England for some years the courts have had the power to 
order juries in the exercise of their discretion. In practice this has 
meant the elimination of the jury trial. 

If there should be such an enactment in New York State and 
it should not have the desired result, it is almost a certainty that 
the Legislature will be called upon to consider the question of the 
creation of a board or bureau to award compensation to those 
persons injured in automobile accidents and, possibly, without 
any consideration of negligence. This may be the last drastic 
conclusion but under certain circumstances it will clearly be de- 
manded. I do not voice this as a threat but merely as a statement 
of fact. 

We know that the policy of administrative compensation has 
been the subject of discussion in various periodicals for the past 
thirty years. Bills have been, in fact, introduced in the Legislature 
on that proposal. Studies have been made by sundry committees 
and reports publicized. Serious problems have been posed. There 
is a natural aversion to the abandonment of the judicial process 
and, of course, a natural resistance to change. But the time may 
come when it will become necessary to consider that remedy un- 
emotionally. 

In his address to members of the Bar and executives of the 
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casualty insurance companies in 1952 Presiding Justice David 
W. Peck had this to say: 


“Let us not delude ourselves into thinking that our profes- 
sional system is so entrenched or fortified with favor in the 
Legislature that we are secure in our own house. Other 
systems and ways of doing things have melted in the fire 
of public indignation and been eliminated for public pro- 
tection and convenience. Have we not, from our own 
precincts, witnessed the flight in large measure of com- 
mercial litigation to arbitration? Negligence claims to 
compensation is only the next step, unless their handling 
by us is vastly improved.” 


The Bench and Bar, however well intentioned, cannot solve 
the problem entirely. This is not a question of the judges promis- 
ing to work harder and the lawyers promising to settle cases more 
expeditiously. Some compulsive measures are indicated and that 
becomes a problem of the people’s elected representatives, the 
Legislature. 

There is no intention on the part of the Legislature to abdicate 
its rights or to transfer its obligations. However, in fairness to the 
Temporary Commission we should give it additional time to 
make its recommendations and submit concrete proposals. 

In my individual capacity I agree with certain of the Com- 
mission’s findings. There may, however, be other fields which 
have not been thoroughly explored which would serve to alleviate 
the condition which we have found to exist. 

It appears to me that the creation of additional Supreme Court 
justices is desirable, to meet calendar conditions in the negligence 
field in the areas of greatest calendar congestion. But they must 
have proper court rooms, offices to carry on their duties. 

Any discussion of the problem must necessarily concern itself 
with the caliber and working habits of the judiciary. Yet, that 
is a subject which is rarely discussed openly. There seems to be 
a natural reluctance on the part of lawyers to do anything which 
might be regarded as antagonizing the judges before whom they 
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must practice and any comment on the activities of any particular 
judge finds a solidarity among his brethren in his defense. 

However, I do feel that the members of the judiciary might 
well consider what Mr. Justice Felix Frankfurter said in his dis- 
senting opinion in the case of Bridges v. California, 314 U.S. 252, 
289: 


“‘Judges as persons, or courts as institutions, are entitled 
to no greater immunity from criticism than other persons 
or institutions. Just because the holders of judicial office 
are identified with the interest of justice they may forget 
their common human frailties and fallibilities. There have 
sometimes been martinets upon the bench as there have 
been pompous wielders of authority who have used the 
paraphernalia of power in support of what they called 
their dignity. Therefore judges must be kept mindful of 
their limitations and of their ultimate public responsi- 
bility by a vigorous stream of criticism expressed with 
candor, however blunt.” 


I think, too, it is about time that we studied the question of 
lengthening the terms of our courts so as to create more trial days 
and days for settlement procedures. As you know, the trial court 
sessions end sometime in June and are not resumed until some- 
time in September. In addition thereto, there are the usual 
Christmas and Easter periods and other occasions during which 
courts do not sit for the trial of cases. Any one of you lawyers 
can figure out arithmetically how many actual trial days there are 
in your particular area. Inquiry has been made by laymen as to 
whether there is any real reason other than ingrained habit and 
tradition that there are so few trial days in any calendar year. 
They compare the conduct of the courts’ business and their own 
business and ask what would happen in businesses which cease 
operations for approximately three months of the year. I believe 
that the Commission should give some realistic study to the 
question of the trial and settlement of jury negligence cases on a 
year-round basis. I know that there have been serious objections 
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to the plan, voiced by some of the judges and the lawyers, but this 
is the type of cooperation which it might be advisable for the 
Bench and Bar to give. I know it will be said that the present sum- 
mer vacation period is impractical as the time to try or settle cases, 
but to whom does that apply? Certainly not to the litigants. They 
are not in the habit of taking ten weeks vacations; certainly not to 
the witnesses except in a rare instance; certainly not to the jurors 
in these days of air conditioning. Admittedly, it only applies to 
judges, court staffs and lawyers. In recent years the summer vaca- 
tion period has been shortened by advancing the opening date of 
court to early September. That concession does not appear to 
have had any ill effects on the Bench, Bar and court employees. In 
any event, parts for pre-trial and settlement procedures could 
operate effectively. This would attack the problem at its roots 
because, as has been demonstrated, we are concerned with the 
clogging of the calendars and not the clogging of the trial parts. 

I should like to have the Temporary Commission consider 
whether there is any reason why the arbitrary closing down of the 
jury negligence trial parts of the courts should continue under 
our circumstances of distress, or whether some arrangements 
cannot be worked out in the metropolitan areas to dispose of jury 
cases by trial or otherwise in the summertime. 

I believe that settlement procedures should be implemented 
and the worthy efforts which have been made in that connection 
be intensified, and an element of compulsion be introduced. I 
have already alluded to the fact that approximately 95% of the 
cases which we are concerned with are ultimately settled. It 
should require no great task of administration to persuade 
lawyers to settle those cases as early in the litigation as is prac- 
ticable without impairing any substantial right of the litigants. 
This is another place in which the Bench and Bar can demon- 
strate their cooperation. Of course, as a practical matter it is de- 
sirable to have judges assigned to those parts who have a proven 
facility in this connection, and not some presiding judge who will 
merely ask the litigants in a casual fashion whether they are able 
to settle their disputes. 
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Another way in which the Bench and Bar, and, particularly the 
Bar, can be helpful is in the waiver of jury trials. This is a volun- 
tary policing of negligence litigation which would demonstrate 
the good faith of the Bar. If in practice this obligation is not 
accepted by the Bar, legislation to amend the Constitution to 
limit the right of trial by jury will most assuredly be given serious 
consideration by the Legislature. 

I am not persuaded our solution lies solely in the extreme of 
the creation of a compensation system for automobile accidents. 
I am of the opinion that it will merely serve to create another 
elaborate structure with attendant congestion and delay, and 
with a mechanical approach which will not do true justice in the 
individual case. It will be unduly expensive and certainly will not 
discourage litigation. In cases of all serious claims there would 
be a contest which would not vary much from a typical trial in 
the Supreme Court. It would be the same controversy over the 
nature, extent and permanency of the injuries and the same 
diversity of professional opinion by physicians. It will also result 
in an abundance of appeals which will increase the burden on our 
appellate courts. 

In the so-called streamlining of the court system, I feel that the 
Surrogates’ Courts occupy a particular position in our judicial 
structure in that they are administrative tribunals first and courts 
second. The nature of the problems presented requires judges 
trained in that field. They should have a continuity so that mat- 
ters may be handled expeditiously and properly, based upon their 
learning and experience. We must look at this realistically, and 
I believe they should be let alone. 

I can assure you that the Legislature is fully cognizant of its 
obligations to the people of the state and that there is a deter- 
mination to bring about a solution to the problem I have dis- 
cussed this evening. I repeat, we shall not wait long to see whether 
or not the present means can supply the answers. I am positive 
that if it becomes necessary for the Legislature to act on its own 
initiative such action will be swift and sure and effective. 


Pre-Trial Procedures in the Federal Court 


On the evening of January 31, 1956, the Committee on Post- 
Admission Legal Education, Orison S. Marden, Chairman, spon- 
sored through its Section on Litigation, of which Edward C, 
McLean is Chairman, a forum on “Pre-Trial Procedures in the 
Federal Court.’”’ Published here are the introductory remarks of 
The Honorable Irving R. Kaufman, Judge of the United States 
District Court for the Southern District of New York, and The 
Honorable Harold R. Medina, Judge of the United States Court 
of Appeals for the Second District. In a subsequent issue of THE 
RECORD it is planned that there will be published the transcript 
of the pre-trial demonstration presided over by The Honorable 
Archie O. Dawson, Judge of the United States District Court for 
the Southern District, and participated in by Emil K. Ellis and 
Edward B. Wallace. 


THE HONORABLE IRVING R. KAUFMAN 


May I say at the outset that I appreciate the cooperation of The 
Association of the Bar and the Committee on Post Admission 
Legal Education, and particularly Ed McLean, who is head of the 
Section on Litigation, for furnishing a forum and joining with 
us this evening in fostering, encouraging, and spreading the gos- 
pel, so to speak, of the usefulness of pre-trial. 

I am particularly grateful to Judge Medina—Circuit Court 
Judge Medina—for giving his time here this evening and to Judge 
Dawson, who has so graciously consented to conduct a pre-trial 
demonstration this evening. 

To a former trial lawyer like myself who has been wearing the 
black robe of judicial impartiality for the past few years, it is a 
pleasure to doff that attire, albeit temporarily this evening, and to 
return to the position of advocate, the roll in which I speak to 
you tonight. My client, gentlemen, suffers from a disability we 
sometimes wish for all our clients—it cannot talk. I speak this 
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evening on behalf of that long-neglected stepson of the federal 
rules—Pre-Trial Procedure, and as the representative of the 
Second Circuit on the National Pre-Trial Committee of the 
Judicial Conference. The National Committee, appointed by 
Chief Justice Warren consists of one representative from each of 
the ten circuits, and the District of Columbia. In the current 
campaign to improve our judicial system, we judges and attorneys 
on the various Pre-Trial Committees believe that much can be 
accomplished by giving to Pre-Trial its rightful status as a vital 
member of the family of procedural reforms. 

Of course, we do not offer Pre-Trial as the panacea for all the 
procedural and administrative problems currently confronting 
our courts. This country has come a long way since travelling 
medicine men successfully peddled universal curatives. But we 
do go along with Polonius in believing that brevity, if not the soul 
of good trial technique, is certainly one of its mainstays; and pre- 
trial, in turn, is usually an assurance of trial brevity. 

The usefulness of pre-trial conferences in limiting and clarify- 
ing the issues, especially in complex litigation, can best be ap- 
preciated by comparing the course of a complicated patent, anti- 
trust or contract suit in which pre-trial has been held, with one in 
which no such preliminary procedure was followed. In the 
former instance, the issues are sharply drawn; many extraneous 
procedural and evidentiary matters have been eliminated, and 
the pattern of the trial is clear to both judge and jury. 

Judge Medina, from whom you will shortly hear, presided over 
the Underwriters case and he will tell you his experiences with 
pre-trial in a long and complex case. In contrast, the judge pre- 
siding over a suit which has not been pre-tried, is confronted with 
a vast array of documents, depositions, pleadings, technical argu- 
ments, and legal briefs, which is reminiscent of that famous 
definition of a law book—“chaos with an index.” To the lay 
juror in such a case—who does not have the benefit of a trial brief 
as the key to this maze—the trial is more often chaos without an 
index. Any judge, juror or lawyer who has participated in such 
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a protracted and perplexing proceeding can well sympathize with 
the English justice who, after presiding over one such case for 
several weeks, leaned forward to ask the attorneys, “Counsel, do 
you really think my life expectancy is sufficient to enable me to 
conclude this case?” and I am sure this thought flashed through 
Judge Medina’s mind many times during the course of the Com- 
munist case and the Underwriters case. Briefly, it is the purpose 
of pre-trials to obviate the need and the temptation for such 
remarks. 

To anyone who has observed the excellent results in juris- 
dictions which extensively used pre-trials, and which have edu- 
cated both Bench and Bar as to proper technique; and to those 
who have applauded New Jersey’s recent astounding successes in 
reducing congested calendars, and shortening trial time through 
compulsory pre-trial, the question is not “Why should we have 
pre-trials?”’ but “Why must there be any need to campaign for 
them?” “Why should there be any resistance to pre-trial?” The 
answer to this latter question is that resistance stems from two 
sources: attorneys who have had one unhappy experience with 
pre-trial, and attorneys who are just prone to resist change on 
general principles. 

To that former group, I can only say—giving up pre-trials after 
one mishap is like eschewing frozen vegetables because you once 
got a bad portion. Pre-trials like trials themselves, are dependent 
for their success on the ability and the personality of the judge, 
and combined ability and preparation of the attorneys. Pre-trial 
is stili a relatively new and little used form; the inexperienced 
pre-trial judge, or the unprepared attorney can make that half- 
hour or hour conference a waste of time—but this is not to say 
that handled properly, pre-trial cannot be an invaluable aid to 
our judicial system. And it is the purpose of the demonstration 
this evening, to be conducted by Judge Dawson, to show just how 
a pre-trial should be conducted, and how, it is our hope, it will be 
conducted in as many cases as is feasible. 

As for that latter group of attorneys who resist pre-trial because 
they like doing things “the old way,” their attitude reminds me 
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very much of the Lord Chancellor in Gilbert & Sullivan’s light 
opera “‘Iolantha.”’ Some of you may recall his delightful verse: 


“The law is the true embodiment 
Of everything that’s excellent 

It has no kind of fault or flaw 

And I, my Lords, embody the law.” 


That smug complacency for our legal system as the finest and the 
best has no place in legal thinking today if our judicial system 
is indeed to remain the finest and the best. Although our legal 
heritage is a proud one, and our tradition of preserving and en- 
hancing the traditions of fair play in the courts is notable, we 
cannot afford to be complacent about our achievements in this 
regard. For no matter how fair the procedures at the trial itself, 
if delays are too long and expenses too high, the ultimate result 
is unfairness to the litigants. And in recent years the ponderous- 
ness of our legal procedures, and the increasing cost of law suits 
have been pricing many litigants out of the law market. 

Over the years there has been a steady drift away from the 
courts as a medium for the adjudication of disputes—a drift that 
reflects increasing dissatisfaction with the high cost of justice. 
This inability of the courts to keep up with the times is casting 
a serious reflection upon our judicial system. We as attorneys are 
cognizant of the value of the concepts of procedural due process 
upon which our system of justice is based, and we must realize 
and make the lay public realize that due process, with all its 
complexity, is not inconsistent with speedy justice. Increasing 
public disrespect for the law’s “technicalities” is a danger sign 
which we cannot ignore. 

We judges in the Southern District of New York are well aware 
of that danger sign, and we have been making every effort to 
clear up our backlog of cases. We are trying, as you know, to en- 
sure the litigants a speedy trial, and all of you who read the 
morning newspapers know exactly what I am talking about. The 
results of our new Part I procedure have been phenomenal in 
this regard. A one hundred month backlog of cases was brought 
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up to date in the first few months of calendar calls, and presently 
all the civil calendars of the court are current. 

But the job we did through our calendar control system tells 
only part of the story. In a busy court like the Southern District, 
even the true trial calendars we now have can get congested be- 
cause of the sheer number of cases where trials are actually 
sought—numbers which will increase as the possibility of an 
early trial increases; and this situation as I say, will become more 
acute as we reach the hard core of cases. 

The device of pre-trial conferences as a method of reducing 
such delays has long been recognized in the Southern District of 
New York, and for several years our Calendar Rules have pro- 
vided for compulsory pre-trials; and I refer to Rules 14 to 18 of 
the Calendar Rules of the Southern District of New York. 

When we started our current drive to bring our calendars up 
to date, the Part I judges were given the responsibility of pre- 
trying cases. Since our chief goal was to clear out the judicial dead 
wood which had accumulated on our calendars, we did not have 
too much time, as many of you know, for pre-trying the ready 
cases. As a result, instead of following the compulsory procedure 
which we have on our rule books, we followed the procedure of 
giving pre-trials in any case where the attorneys indicated that a 
long trial was expected, or the attorneys desired pre-trial, or 
when any other special problems appeared to the judge in Part 
I. The Part I judge would then arrange for pre-trial conferences, 
and I am sure that those of you who have had those conferences 
will realize that they are very gratifying. 

For example, I would like to cite an experience which I had as 
the Part I non-jury judge. I was confronted with over two 
hundred Chinese exclusion cases pending on the calendars, all 
involving different litigants but with a small select number of 
attorneys representing most of them. Through a series of pre- 
trial conferences, many of these cases were consolidated for trial, 
and stipulations and pre-trial orders were signed relating to the 
taking of blood tests and depositions in Hong Kong. These stipu- 
lations avoided the necessity of expensive trips to Hong Kong 
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for deposition purposes by Government and defense counsel. 
Many of the cases were voluntarily discontinued by one party or 
the other at these meetings. These pre-trial conferences thus not 
only saved much valuable trial time, but prevented the necessity 
of repeated appearances in the motion part requiring the atten- 
tion of many different judges to basically similar problems. 

The savings in time and effort resulting from pre-trials illus- 
trated another purpose of these conferences; for reducing pre- 
trial delay is only part of our goal. Besides being an end in itself, 
reducing delay is a means to another goal—that of reducing the 
high cost of justice. And the correlation between the two becomes 
apparent when we consider the problem of cost from every angle 
—that of the taxpayer, the litigant, and the lawyer. 

Consider first the taxpayer. It has been estimated that the 
average jury trial in the New York Supreme Court costs the state 
$750.00 a day, and it is believed that the costs in the Federal trial 
courts are close to this amount. It has also been estimated that a 
pre-trial conference reduces the average short trial by one and 
a half days of court time or close to $1000.00 of taxpayers’ money, 
and, of course, the proportionate savings increase as the com- 
plexity of the case increases. 

From the litigant’s viewpoint, this reduction in trial length 
may have come about through the elimination of several ex- 
pensive expert witnesses because of stipulations or admissions. 
Or it may mean that he need not pay carfare for several Cali- 
fornians to come to New York to authenticate the documents 
upon which he relies. 

To the lawyer, the pre-trial conference may mean that he need 
not prepare a lengthy brief on the application of the Dead Man’s 
Statute, or the Statute of Limitations, or on the admissibility of 
certain evidence. Simpler still, it means that he must spend a 
number of days less in court, and that he will have more time to 
take on another client’s problems, or work on other matters 
which have been pressing. 

Apart from considerations of time and cost, there is yet another 
factor to be considered in appraising pre-trial. We often speak 
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with pride of the fact that under our modern system of notice 
pleading in the Federal Courts, trials have become a search for 
the truth, and are no longer a game of wits with advantage going 
to the adversary with the most guile or wealth. Yet an overly 
complicated trial which confuses the jury, or harasses the judge 
with the need for many snap legal judgments, falls far short of 
this proud boast. The streamlined, simplified trial which follows 
a thorough pre-trial conference does meet this ideal—and I main- 
tain that this is an ideal for which we must strive. 

Although I denied earlier that I considered the pre-trial con- 
ference to be a universal panacea for procedural ills, it may seem 
to you that I am putting it in just such a light, but I maintain 
that this is not so. The only ill which pre-trial cures is that 
cautious instinct in a lawyer which makes him initially deny 
everything which his opponent alleges and claim anything he can 
conceivably claim—theoretically only until he can investigate 
further. Unfortunately, however, once that denial or claim has 
been registered, it is very rarely rescinded before trial—and issues 
are often thus injected into the trial about which there is little or 
no dispute. Neither side is willing to admit that it is claiming 
more than it can prove—and the first overture is considered a sign 
of weakness. Joint concessions avoid that appearance, however, 
when made before a judge at a pre-trial conference where a com- 
mon sense getting-down-to-brass-tacks atmosphere prevails. 

This deep reluctance on the part of most attorneys to admit 
when they are overstating their case was brought sharply home 
to me when I was sitting as a calendar judge this fall. I would 
find, quite often, that the parties had either not talked settlement 
or had not made headway in such discussions because neither 
party wanted to be the first to name a realistic figure. But they 
were usually quite willing and even eager to start dickering about 
a midway figure when I mentioned it. 

Before closing, I want to emphasize that the pre-trial of which 
I am talking here this evening is not the pre-trial which has settle- 
ment as its prime objective. In the Federal Courts, as you know, 
we have set up a separate settlement calendar. With the new Part 
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I procedure, the judge in Part I attempts to settle as many cases 
as he can, but when we talk of pre-trial, we mean the pre-trial of 
cases whereby issues are formulated, the length of the trial is 
shortened, and stipulations are entered into. To those of you 
who have had one sour experience where you might have felt 
that the sole purpose of pre-trial was to obtain settlement—I can 
only say, do not let that one occasion forever bar you from accept- 
ing pre-trial as an effective means to shorten the trial. 

In conclusion, may I say that when a former advocate is given 
achance to fight for a cause very dear to his heart, the temptation 
to go on at great length is enormous, but it has been well said 
that to be immortal, a speech need not be everlasting. 

The objective of the pre-trial committee of the Judicial Con- 
ference is that you give pre-trial a chance to prove itself. That is 
all we ask, and I am certain that after you hear from the very 
able and beloved Judge Medina and the very capable Judge 
Dawson this evening, you will feel as I do, that pre-trial is a very 
effective weapon in the hands of an able lawyer. 


THE HONORABLE HAROLD R. MEDINA 


It is nice to get out of that squirrel cage down in the court house 
once in a while and up here talking to my old friends. I haven’t 
got very much to say tonight; just one or two points. 

In the first place, I don’t know how many of you remember 
what President Jackson and Jacksonian Democracy did to the 
judiciary, but very largely, they scotched the powers of the judges 
in the state courts. They impaired their powers. They put them 
on the basis of being elected every three years, every four years, 
every six years, and so on; and you just would not believe some of 
the things that are still existing as state rules, restricting the 
powers of judges in parts of the United States today. 

Now I have an entirely different conception of a judge. I think 
the common law powers of judges are very important, very es- 
sential, and fortunately for us, they have been preserved for the 
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trial judges in the Federal Courts, and to a large extent else. 
where too. I say all that by way of preliminary because I don’t 
really think most of you realize what is behind all this pre-trial 
business, because you are just getting it started. You haven’t any 
real notion as yet of what the power of the judges is in these pre- 
trial conferences, and I want to make it plain to you. 

What the judge is supposed to do is to run the trial, not to be 
pushed around by the lawyers, but to run the trial. He is supposed 
to be the man who has the responsibility of administering justice 
there; and of course, part of the administration of justice is in 
the various administrative details. 

I can remember the days when I was young at the Bar here, 
where the lawyers could get away with almost anything by the way 
of dilatory tactics and holding up trials and confusing the issues, 
and throwing dust in the eyes of the jurors and the other lawyers, 
and the judges as well. But this pre-trial business is one of the few 
procedural contributions that has come to us in these modern 
days. The summary judgment procedure was another one. You 
remember how that sneaked in here in New York after they put 
the Civil Practice Act into effect in 1920. Then the Rules of 
Civil Procedure contained, to the delight of those who were 
interested in judicial administration, the summary judgment 
procedure, but it didn’t come in through the Legislature. Oh, 
no. It was not in the Civil Practice Act. It is in the Rules. Now 
this pre-trial business is, as I said, one of the few real contribu- 
tions of these modern days. All that is by way of preliminary, 
and what I am going to try to tell you now is some of the things 
that I did in that Investment Bankers case, which was a com- 
plicated case, a long case, not one that applies generally to all the 
ordinary cases that come along, but it shows what a judge can do 
if he has the will to do it in any kind of a case. 

To begin with, we had all these documents. Well, you will 
hardly believe it, but they had actually in the Government’s case 
planned to use 10,640 documents, and some of those were 400 or 
500 pages long. There were all kinds of disputes about who pre- 
pared the document, who signed the document, to whom the 
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document was sent; was it mailed; was it delivered; was it re- 
ceived; who got copies of it, and all this and that. Well, I got 
those lawyers in there and I said “If you think I am going to 
fool around in this trial, jackassing around over all these little 
details of who signed a paper, who delivered the paper, who got 
the paper, and all this and that, you are making one big mistake.” 

There were great disputes. So and so said this, and so and so 
said that. I said “I will tell you what I am going to do. We are 
going to have a committee which is going to take all these things 
into consideration, and is going to represent everybody here 
and decide what they are going to do, and we will have this all 
agreed.” They all said “It cannot be done. We deny, we resist, 
we protest.” 

Well, I had a good deal of experience at the Bar, and I knew 
how to put the squeeze on this fellow and that fellow and the 
other fellow, and I said “Look here, Mr. Jones. You contend so 
and so.” ““Yes, I certainly do,” he said. “Well, you will never get 
away with that,” I said. And the first thing you know, they 
began to wonder about it. So we took a little recess, and finally 
they agreed that so and so would be the committee, and to make 
a long story short, we came out with those 10,640 documents 
printed, numbered, with a little caption on the top of each one 
of them stating—and mind you, this by stipulation that every- 
body agreed to—stipulating who prepared the document, to 
whom it was sent, what day he received it, who got the copies 
of it, who all those people were, and all the particulars in the 
caption, and there was the document. 

Well, if you can do that with 10,640 documents, with seventeen 
defendants, and all kinds of complicated contentions, one way or 
another, how much easier is it to do that in a simple case where 
there may be two documents or four documents. It is a question 
of patience. It is a question of confidence in the judge, under- 
standing that he is really there trying to do the right kind of a 
job, and not have all that argument come in before a jury with 
all these objections—the document is not properly authenticated; 
you don’t know whether that is the original or a cepy, and who 
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signed it and who mailed it and all this and that. How many of 
us remember hours and hours of time spent doing that sort of 
futile business in the old days without really getting anywhere 
at all except where somebody got something slipped over on 
some innocent person who didn’t understand or was young or 
inexperienced or something of that kind. 

So there was the matter of the documents. I don’t know that I 
have got it over to you. It is so hard for a man whose client is 
there, and the client has got a denial in, and he denies that he 
owned the car; he denies that he made the lease; he denies this 
and he denies that. After all, these things are flexible. They de- 
pend upon the judge, upon confidence in the judge, upon giving 
the judge the powers to do the thing the judge is supposed to do. 
If we have no confidence in the judge, if we do not believe that 
he is the man who is there trying to do the right thing, why of 
course, these things are going to be more difficult. So much for 
documents. 

We did a lot of other things. I remember how we fussed around 
over the order of proof. Mind you, what I told you in the be- 
ginning; you have no conception yet of the powers of the judge 
in the pre-trial conference. Go out of here tonight remembering 
that I said that, because some one of these days you are going to 
find, if you wake up and see it some day, that under that Federal 
rule and under the others which are going to accommodate them- 
selves to the pre-trial idea sooner or later, the judge has far 
greater powers than you ever dreamed that he had. 

Let me show you an illustration—and I promised I would only 
talk to you for a minute or two, and I will not talk much longer. 
I promised I would not drool along. You want to hear this ex- 
position you are going to have. But this order of proof; in that 
Investment Bankers case, I was faced with a terribly complex 
problem. It would be very easy for the thing to get so confused 
and so mixed up after a few days that nobody would ever come 
up for air or know what it was all about, and so I made a lot of 
rules in my pre-trial conference, and let me digress a little bit 
here. You know how I love to do that—digress. There is nothing 
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like a digression. I will probably forget where I went off. Any- 
way, I had a little change of pace that I worked on. We had the 
pre-trial conference down in the court room with a reporter there, 
everything very solemn and all the discussion taken down, and 
then it would get a little too hot and they would want to fight 
too much, and then I would say “I think we better have a pow 
wow.” The pow wows are what I called the informal conferences 
up in my chambers where we never would allow a reporter. I 
mean the stenographic reporter taking down what was said. Then 
we would come up to my chambers and we would calm them all 
down, and the first thing you know, all the things that we were 
having trouble about down in the court room with the reporter 
present, they would get fixed up in one way or another, and then 
I would say ‘““Now, boys, let us go down on the record again,” 
and we would rush down to the court room there and get busy 
on the record. That shows the flexibility of things. You can have 
some of it down in a formal way or you can have some of it in- 
formally, in what I call these pow wows. There is a flexibility 
to it, but you have got to have the judge who understands what 
he is doing, who has the personality and the experience and the 
understanding, and then you really get to work. 

Let us see where I went off. I think I went off on the order 
of proof, didn’t I? Wasn’t that where I digressed? Well, on this 
order of proof, I said “Let me see what can we do about the order 
of proof?” They all said “Nothing, Judge. Just let nature take 
its course.” I said “If you expect me to do that, you are making 
an enormous mistake because I haven’t got the remotest idea of 
letting nature take its course.” So there was a Government brief 
about 500 pages long, that had everything indexed in one way 
or another, and I said, ““How about this?”’ So we took the Govern- 
ment’s brief as the order of proof that the Government should 
produce. Remember, I was thinking about orderliness here. I 
was thinking about getting the issues so that when you heard the 
testimony and looked at the exhibits, you would know what you 
were talking about, because that is of the essence in this trial 
business, of course. And so I blackjacked those fellows into pro- 
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ducing their evidence according to the order of subject matter 
that was there in that great big 500 page brief. If you ever heard 
anything that sounds crazy, that is it; because you know how a 
witness testifies. He will testify perhaps to a half a dozen different 
issues. It seems impossible so to segregate those issues that you 
hear proof on one issue, then you wait until all the proof is in 
on the plaintiff's side of that issue, and then you get the next issue 
and bring it in. It sounds utterly impossible to do it, but we did 
it. We did it, and the result was that in my notes, in the order of 
the exhibits, and in all the data that went in there, we had a 
regular subject matter index that could guide us to find things 
later on; and when we got through with that trial, we had been 
going for two years and a half. There were hundreds and hun- 
dreds and hundreds of these exhibits. You don’t know how many 
hundreds of pages in some of them, and all kinds of complications 
of one sort or another, but the judge in a pre-trial conference has 
the power to do things you gentlemen have not dreamed of, and if 
you have some ordinary, apparently simple, little negligence case, 
the judge with experience, the judge with understanding, he may 
say “Now we will dispose first of such and such an issue, and we 
are going to get that right in there first.” Maybe some day he 
will say “We will hear the plaintiff's evidence and the defendant’s 
evidence on that.” It sounds revolutionary now. I never heard 
of such a thing, but who can tell? We have got to go places with 
our law administration. We have got to save time. We have got 
to get down to the issues. We have got to stop fooling around 
on inconsequential things that waste time and breed confusion. 
You see, we have had so much talk of settlements that come 
out of these pre-trial conferences, that people do not seem to 
realize that the function of the pre-trial conference is to simplify 
the issues, to reduce the time, just as Justice Kaufman has told 
you here so eloquently, to reduce it again and again, so that 
when you get down before a jury or before a Court, you are deal- 
ing with the bare essentials, and the judge is in control of the 
proof of those bare essentials. 
Oh how I wish you had—maybe there is some power in the 
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state judges to do it; I don’t say there is not, but I know that this 
business of instructions during a trial by a trial judge is so im- 
portant. I never could have got through that Communist case if 
[had not that power under the Federal system. When you were 
getting into a point where things were complicated and difficult 
and obscure, I would turn around to that jury every once in a 
while and I would say, “Ladies and Gentlemen, I want you to 
follow me on this; just a little word. The issue we are talking 
about now is thus and so. You keep your eye on that,” and then 
we would go on with the trial. 

I have not known that to be done in the state system. Perhaps 
there is power to do it. I don’t say there is not, but all those things 
help, and what I am working up to is confidence in the judges; the 
power that exists in the judges. If that is exercised with the coop- 
eration of the Bar, in a sincere endeavor to cut down these unes- 
sentials, great benefit to the administration of justice is bound to 
result. But I must not talk too long as you want to hear the pre- 
trial conference to be staged here tonight. 

Just a few additional words on pre-trial, which I think is one 
of the great procedural inventions of modern days. You are going 
to hear a lot more of it. It has been fought by the judges much 
more bitterly than it has been fought by the lawyers. Over the 
country today, there are dozens and dozens of judges who will not 
have a pre-trial conference, who are opposed to it, who want the 
good old days as they had things when they were boys. Well, the 
wind blows in the other direction, my friends, and the thing for 
you to do, as the thing for us judges to do, is to learn the way this 
new device can be used to best advantage, to cooperate with it, to 
help with it, to get in there and fight for your rights before the 
pre-trial conference. Maybe you will have the case thrown out at 
a pre-trial conference. Maybe you will get the judge to sit at the 
taking of depositions. Have you any idea of how horrible it is in 
this Federal system of ours to have these depositions taken broad- 
cast, thousands and thousands and thousands of pages of irrele- 
vant questions, and this and that and the other thing, until the 
judge at the trial who hears those depositions read, cannot make 
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head or tail of what is going on. Is that going to continue indef.- 
nitely? I think not. That is one of the things I did or started to 
do in that Investment Bankers case. I said “Boys, if you are going 
to have any depositions, I am going to sit. I don’t want to do it. 
I have plenty else to do, but I think I had better set a pattern, so 
that you know how to follow,” and I did sit for the first deposi- 
tion, and put some control over it, and then I got into the Com- 
munist case and I had to quit, and all the rest of the depositions 
had to go on for the next year or so without my being there, and 
what a mess. What a mess! They came in there; a fellow would 
say ‘“Were you in Chicago on the ist of June 1938?” He would 
say “That House of J. P. Morgan are the biggest crooks I ever 
heard of,”’ and he would go on for two or three pages, you know. 
Nobody could stop him. It was in one of these law offices taking a 
deposition, and they would ask another question, and blah, blah, 
blah, and that would go on ad infinitum, and I was supposed to 
find out what they were talking about. 

Anyway, it is nice to be back here. I really enjoy talking to 
lawyers. You know I don’t get much chance anymore. I just sit 
there in that court, and I will tell you something in confidence. 
I wish I had never gone on that Court of Appeals. I was doing all 
right before, but I am there now and I am stuck. So I just have to 
have a night off once in a while, and this is one of them. 
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Law and Justice—A Comment* 


By Davip C. JACKSON 


“No one knows what the law is until the judges expound it.” 
This fundamental positivist, yet undeniable tenet, almost in- 
variably employed to negate law as a positive concept, has at least 
become a basic element in a legal theory of substance. Whatever 
its content, the very appearance of an exposition of legal prin- 
ciple by an active High Court judge commands attention, if only 
because of the rarity of such an occurrence; but more than this, it 
is the content of a recent commentary by Sir Alfred Denning’ 
that is eventful. It brings the law into proper perspective as a 
means, scoring those who would make it into an end within itself, 
and emphasizing how in doing this they fail to carry out both 
their legal and moral duties. 

The introductory precept is not the conclusion of a logical 
chain of reasoning, but the beginning of a philosophical train of 
thought. The direct result of its adoption is the necessary rejec- 
tion of any idea of the judges as mere conduit types channeling 
law from its source as precedent in Parliament and spilling it out 
from the Bench in unchanged form. Sir Alfred rejects the maxim 
as a springboard for a possible dive to the so-called Realist School 
and to its vacuous conclusion that, as no one knows what the law 
is until the judges expound it, there is in fact no law, 7.e., it is only 
at the moment that the judge pontificates that the law on a par- 
ticular set of facts exists. On the contrary he uses it as a firm base 
on which to build a theory that law can meaningfully be defined 
in and through the principles the judge follows in creating it. 


Editor’s Note: Mr. Jackson (Oxford University, B.A., 1953; B.C.L., 1954) is a Fellow 
of the Association. 


* The above comment is based on the following books by The Rt. Hon. Sir 
Alfred Denning, one of the Lords Justices of Her Majesty’s Court of Appeal in 
England: Freedom Under the Law (1949), The Changing Law (1953), and The Road 
to Justice (1955). 

* One of the Lord Justices of Her Majesty’s Court of Appeal in England. 
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This is not an example of detached academic philosophy, but the 
belief of one who is in the midst of a working legal system, who 
constitutes an extremely material force in the system itself, a force 
resurrecting by practical application the lifeless normative theory 
of law, and by the same token indicating for him the invalidity 
of the realist philosophy. 

It would seem a very real question whether there is any utili- 
tarian meaning in the definition of law which is not that of law in 
an active and living system. The negation of law by the realist is 
at best uselessly academic, and from a common sense view, utterly 
without reality. A lawyer advising a client predicts, as a conclu- 
sion from principles followed in the past, how a court will act 
when particular facts are presented to it. The objection filed to 
the conclusion at which Holmes arrived from this premise, that 
law consists of “the prophecies of what the courts will do in fact,” 
is that the prophet is not in the position to declare the law. While 
this is strictly correct the essential material issue for both layman 
and lawyer remains one of probability and not of certainty. Their 
interest rests solely on the path which the court is likely to follow, 
and therefore with the means used and to be used in creating law. 
Further, this method of definition leads not to the conclusion 
that the law is dependent on how the judge digested his break- 
fast, but how he digested the principles interpreted in the past to 
be interpreted by him in the present. 

Various goals of law are obviously taken into consideration in 
the creating of it, and it is a compromise between these goals 
which results in it. Whether “justice” is the goal, or whether it is 
an essential companion of “law” to ensure the ultimate goal of 
order, the inextricability of the two concepts of law and justice is 
manifest. Sir Alfred bases his definition of law on the proposition 
that, in a community based largely on religion, it is through 
religious principles that a definition of justice should be reached. 
Now this use of a priori principles is at the same time the use of 
strong legal precedent, and results in complete interaction be- 
tween law, justice, and religion. 

As an active judge in the English system, Sir Alfred is con- 
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the cerned with the principle as applied in that system and that sys- 
ho tem only, and it would be somewhat akin to describing baseball 
rce in cricket terminology to attempt to apply his definitions to other 
ry groups or societies. Further, just as a player in one of these games 
" would not be satisfied by a description which attempts to de- 


scribe both games through their highest common denominator, 
e.g., that both are played with a ball roughly the same size, or 
- with anything less than a full substantive description in the 
terminology of the game which fitted his own experience, so it is 
ly in the field of law. By this particular definition of the end by the 
description of the means, the lawyer is reminded that he can rely 
on what is essentially an a priori principle in the last resort, where 


sel the law is part of a community acting on a priori principles. 
™ “Some people speak of natural justice as though it were a thing 
° well recognizable by anyone, whatever his training or upbring- 
le ing. But I am quite sure that our conception of it is due entirely 
> to our habits of thought through many generations. The common 
- law of England has been molded for centuries by judges who have 
M, been brought up in the Christian faith. The precepts of religion, 
. consciously or unconsciously, have been their guide in the ad- 
” ministration of justice.’”* 
k- Although an objective theory cannot be applied truly to a par- 
‘1 ticular system without addition of substance, that objective 
framework must exist prior to fitting any subjective material into 
“( it. One cannot build without a scaffolding. While on the one hand 
s the concept that law is what the judges expound is scaffolding, 
' and building material is found in what the judges will say and 
have said in the past, on the other hand, if justice is what the 
‘ judges think, then there will be no building at all, for there will 
: be no material with which to build. If justice in this way loses 
h any meaning it may have, by becoming identified with law in the 
. truly mechanical sense, then law as defined here obviously no 


longer exists. Where it does obtain, it provides the source of the 
social obligation of the judiciary, and the method of confining 





* The Changing Law, pp. 108-109. 
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law to its true status as not an end, but a means. Yet, just such a 
subjective definition as would destroy any substantive meaning of 
both law and justice seems to be implied by the definition of the 
latter, “that it is what the right-minded members of the commu- 
nity .. . believe to be fair.’”’* 

To prevent this dangerous implication of meaningless justice 
stemming from the judges’ right to decide who are “right- 
minded,” it is only necessary, however, to discover its true 
arbiters. While law can only be declared by judges, justice in a 
particular society depends surely upon an activated public opin- 
ion. When this does not exist then “justice” as we know it cannot 
exist; there is not even the highest common denominator which 
is essential for objective definition. The word and the concept no 
longer have a meaning for us. 

The field of operation of natural justice, or what is identical, 
subjectivity in law, remains naturally by no means unlimited. 
While particular enactments bound it on the one hand, on the 
other a natural tendency is to restrict the area of the judge’s per- 
sonal responsibility, by regarding the mandatory force of pre- 
cedent as dictating that particular results of principles are the 
guiding force and not the principles leading to those results. 

However, both by a certain extension of that field through a 
true view of precedent as application of principle, and within the 
field itself, it is undeniable that the philosophy and resultant de- 
cisions of Sir Alfred have not only contributed in a positive man- 
ner to legal thought, but in particular have proved a salutory and 
reviving influence on the body of English law, which was badly in 
need of some kind of transfusion before it became utterly para- 
lyzed and lapsed into a state of complete immobility. 

Of the three published variations‘ on the central theme, the 
most recent consists of a series of lectures delivered in countries 
other than England, and for this reason contains little discussion 
of specific English authorities, as compared with the two earlier 

® The Road to Justice, p. 4. 


“Freedom Under the Law (1949), The Changing Law (1953), and The Road to 
Justice. (1955). 
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series, Nevertheless, the problems considered are essentially 
similar, but it may be that because of its nature The Road to 
Justice will have the widest appeal in the United States. It should 
encourage the reading of the others, which illustrate the manner 
in which this extremely erudite and courageous judge is leading 
the English lawyers to justice. This latest treatise serves as a 
timely reminder of due responsibility to all who take part in the 
administration of justice; that each has his own post essential to 
the process and to any progress which may be made. The judiciary 
have their duties and responsibilities, and any attempt by any 
other branch of the administration to arrogate their functions 
can only result in the chaotic breakdown of the separation of 
duties which ensures that legal and just procedure of which the 
common law is so proud. In emphasizing specifically the duties 
of the parties, Sir Alfred reminds the prosecuting counsel of his 
duty “not to convict but to see that justice is done;” the defending 
counsel, to defend an accused man no matter what is his own view 
of the charge’; the judge, to “do right to all manner of people 
after the laws and usages of this realm.” 

The Press in its position of instructor of and watchdog for the 
public in regard to the acts of the administration is wont to be 
oblivious to the separation of functions and forgetful of its own 
duty as being entirely collateral to the operation of the adminis- 
tration. Sir Alfred points out how inconsistent is trial by news- 
paper with the spirit of the common law. Indeed, no advocate 
within that system could be expected to hold a brief for it. 

The restating of the roles poses the question, whether some are 
not playing out of character today, and calls for a review of his 
own actions by every individual lawyer, to determine that they 
are in the course of his duty under the law, in order to carry out 
his function in creating it. 





5“If the advocate refuses to defend for what he may think of the charge .. . he 
assumes the character of the judge.” Erskine, in defense of Thomas Paine, 1792. 








Recent Decisions of the 
United States Supreme Court 


By Epwin M. ZIMMERMAN AND JOHN D. CALHOUN 


UNITED STATES V. LESLIE SALT 
(March 5, 1956) 


Under the Internal Revenue Code of 1939, Sections 1800 and 1801, docu- 
mentary stamp taxes are levied upon “all bonds, debentures, or certificates 
of indebtedness issued by any corporation. . . .” The applicability of these 
provisions to instruments issued in a “private placement” financing was the 
issue in this case. 

The Leslie Salt Company borrowed $4,000,000 from two insurance com- 
panies in February 1949, and gave as evidence of indebtedness to each in- 
surance company a paper entitled “314% Sinking Fund Promissory Note Due 
February 1, 1964.” The instruments were each subject to the terms of an 
underlying agreement containing elaborate provisions for protection of the 
note holders. 

The Commissioner of Internal Revenue regarded these instruments as 
debentures within the meaning of Section 1801 and required payment of the 
documentary stamp taxes. The tax was paid under protest and a recovery suit 
was instituted by the Company. The District Court and the Court of Appeals 
for the Ninth Circuit both held that the instruments were not subject to the 
stamp taxes. The petition for certiorari of the United States was granted by 
the Supreme Court in view of the contrariety of the decisions dealing with the 
problem in the lower courts. Justice Harlan delivered the unanimous opinion 
of the Court that the tax was not applicable to the instruments in question. 

The argument of the Government was that the notes were taxable either 
as debentures or as certificates of indebtedness. The taxpayer’s contention 
was that instruments of the kind in issue were not covered by those terms. 
Relying largely upon the legislative and administrative history of the statute, 
the Court agreed with the taxpayer. 

Tracing back the history of the documentary stamp tax statute, the Court 
noted that earlier three categories of corporate securities had been taxed: 
debentures, certificates of indebtedness and promissory notes. The tax on 
promissory notes, which had coexisted with the tax on debentures and 
certificates of indebtedness, had been repealed in 1924. This indicated that 
were the instruments in issue considered promissory notes, as they on their 
face purported to be, they were something other than debentures and certifi- 
cates of indebtedness, and the present attempt to tax would fail. The Court 
pointed out that the instruments in question would have been taxed as 
promissory notes under past administrative interpretation by the Treasury. 
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The Court was not impressed by the Government’s argument that the re- 
pealed promissory note provision related only to short term paper cus- 
tomarily used in day to day transactions. 

Putting aside the question of whether the instruments constituted promis- 
sory notes, the Court next considered whether they were to be regarded as 
either debentures or certificates of indebtedness. Again utilizing the adminis- 
trative interpretation given by the Treasury to the tax statute, it appeared 
that the term “debenture” was intended to apply only to marketable securi- 
ties such as those issued in series, under a trust indenture and in registered 
form or with coupons attached. Similarly, the term “certificates of indebted- 
ness” had been interpreted by the Treasury to be confined to instruments 
having the general character of investment securities, i.e. marketability. 

The Treasury position did not shift till 1947, following the decision in 
General Motors Acceptance Corporation vs. Higgins, 16 F. 2d. 593 (C. A. 2), 
after which the Treasury contended that Section 1801 was to cover all long- 
term debt obligations supported by elaborate protective covenants, regard- 
less of the details of the papers used, etc. But the Court pointed out that the 
undisputed prior administrative history made it clear that in essence the 
Treasury's argument was that had the private placement method of financing 
been as widely used in 1924 as it is now, the promissory note tax would not 
have been repealed. 

The Court stated that it was for Congress to correct the situation, if cor- 
rection were necessary, and that under the statute now in effect the instru- 
ments in question since neither debentures nor certificates of indebtedness, 
were not subject to the documentary stamp tax. The Court furthermore 
pointed out that the meaning of the terms debentures and certificates of in- 
debtedness not only had an administrative history, but was acquiesced in 
by Congress and was in accord with the generally understood meaning. 

It is to be noted that among the provisions of the instruments was one 
under which the insurance company could require the debtor to convert the 
typewritten note into a series of new notes in small denominations, in regis- 
tered and printed form with or without coupons. These options were never 
exercised by the insurance companies and the Court therefore did not have to 
meet the question of whether debentures would have existed subject to the 
tax had the substitution been made. 


CAMMER V. UNITED STATES 


(March 12, 1956) 


The power of a United States court to punish a lawyer for contempt under 
18 USC §401 (2), which deals with misbehavior of officers of the court in their 
official transactions, was the issue in this case. 

Cammer, a lawyer representing a client who had been indicted by a grand 
jury for falsely filing a non-Communist affidavit, was found guilty of con- 
tempt and fined by the District Court of the District of Columbia because 
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he sent a questionnaire to members of the grand jury. The District Court 
held that Cammer as a lawyer was an officer of the court, and that send. 
ing the questionnaire constituted misbehavior in an official transaction, thus 
bringing 18 USC §401 (2) into play. The Court of Appeals affirmed. Certorarj 
was granted because the “construction of the statute raised such important 
questions.” 

In an opinion written by Justice Black, the Supreme Court reversed the 
conviction. Justice Reed concurred in the Court’s judgment, and Justice 
Harlan took no part in the consideration or decision in this case. 

The opinion disposed of the case by holding that lawyers are not officers 
of the court within the meaning of 18 USC §401 (2). 

A review of the history of that statute, enacted after a controversial exercise 
of the contempt power, demonstrated that it was designed to limit the con- 
tempt power, and that summary contempt power over lawyers was precisely 
the kind of power Congress was attempting to inhibit. Consequently the term 
“officer,” as used in this statute, was to be confined to marshals, bailiffs, court 
clerks or judges. 

Justice Reed, evidently concerned by a result which disturbs the notion 
that lawyers are officers of the court, takes care to concur in the judgment 
solely on the ground that the circumstances leading to enactment of the 
statute dictates what he calls “the Court’s otherwise unique reading of the 
term ‘officers of the court.’” 

The difference between Justice Black and Justice Reed may be that the 
latter, although feeling bound by the legislative history, does not necessarily 
endorse the result. The majority opinion quotes the legislative history at 
length and thereby gives expression to the idea that while orderly adminis- 
tration of justice may require that an attorney be charged with the obligations 
of an officer of the court, the attainment of justice may also require that an 
attorney be assured a full scope in exercising his efforts to protect his client. 


FRANK COSTELLO V. UNITED STATES 
(March 5, 1956) 


This case answers, in broadest terms, a long-mooted question of federal 
criminal law, viz.: 


“May a defendant be required to stand trial and a conviction be 
sustained if only hearsay evidence is presented to the grand jury which 
indicted him?” 


Petitioner was indicted for an attempt to evade income taxes due the 
United States, it being charged that he had fraudulently reported less income 
than he and his wife had received in the years 1947, 1948 and 1949. Petitioner 
moved in the district court to inspect the minutes of the grand jury and to 
dismiss the indictment, alleging that there was no competent evidence be- 
fore the body which had indicted him. The motion was denied. 
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At trial, the government called and examined a large number of witnesses 
and introduced a vast array of documents, such testimony and exhibits relat- 
ing to business transactions and expenditures by petitioner and his spouse 
in the taxable years. The government concluded its case by calling three of 
its investigating agents to summarize the evidence already heard and intro- 
duced. By their summaries, those three witnesses sought to show that peti- 
tioner and his wife had received a greater income than they had reported. 
Cross-examination of each government witness developed that only the three 
investigating officers had been witnesses before the grand jury. 

Upon conclusion of the government’s case, petitioner again moved to 
dismiss the indictment on the ground that the grand jury had heard only 
“hearsay” evidence, since the three government agents had no first-hand 
knowledge of the transactions which they had summarized. The district court 
denied the motion; petitioner subsequently was convicted; and on appeal, 
the Court of Appeals for the Second Circuit affirmed. 221 F. ed 668. Certi- 
orari was granted [350 U.S. 819] to consider the single question, above- 
stated, and now, in a unanimous decision (Mr. Justice Burton, concurring, 
and Mr. Justice Clark and Mr. Justice Harlan not participating in the con- 
sideration or decision), the judgment of the court of appeals has been 
afirmed. 

The gravamen of petitioner’s contention in the Supreme Court was that 
an indictment based upon hearsay evidence alone violates that part of the 
Fifth Amendment which provides 


“No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand 
Jury... .” 

Petitioner also urged that even if the Fifth Amendment does not invalidate 
such an indictment, the Supreme Court, in exercise of its supervisory role 
over federal courts, should adopt such a rule. 

The opinion, delivered by Mr. Justice Black, dismisses the first contention 
of petitioner on the bases of literal and historical analyses of the Fifth 
Amendment and estimates of the practical effect the proposed rule would 
have upon the administration of the federal criminal law. Thus, it is ob- 
served that 


“. . . neither the Fifth Amendment nor any other constitutional 
provision prescribes the kind of evidence upon which grand juries 
must act.” 


Regard is also given to the fact that under English law (the law under 
which the institution of the grand jury evolved), it has long been accepted 
that 


“. .. grand jurors could act on their own knowledge and were free 
to make their presentments or indictments on such information as 
they deemed satisfactory.” 
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Looking to American precedent, the decision in Holt v. United States, 218 
U.S. 245, is commented upon. There the Court had refused to hold that an 
indictment should be quashed because supported in part by incompetent 
evidence, and had explained that 


‘. . . The abuses of criminal practice would be enhanced if indict- 
ments could be upset on such a ground.” 218 U.S., at 248 


The Court now concludes such point to be no less true where all the evi- 
dence before the grand jury is in the nature of “hearsay” evidence. For the 
present, the rule is that 


“... An indictment returned by a legally constituted and unbiased 
grand jury, like an information drawn by the prosecutor, if valid on 
its face, is enough to call for trial of the charge on the merits. The 
Fifth Amendment requires nothing more.” 


Because the Court conceives that the proscription on grand jury power 
for which petitioner had contended could serve no useful purpose by allow- 
ing a defendant 


“. .. before trial on the merits . . . [to] insist on a kind of a pre- 
liminary trial to determine the competency and adequacy of the evi- 
dence before the grand jury. . . ,” 


it necessarily rejected the contention of petitioner that the Court, on its 
motion, lay down such a rule for the guidance of federal courts. 

Mr. Justice Burton only concurred in the judgment, stating that in his 
view this case did not justify the breadth of the declarations made by the 
Court. Mr. Justice Burton detects a third category of instances in which at- 
tack upon an indictment should be permitted unless the Court would rob 
“the Fifth Amendment of much of its protective value to the private citizen.” 
Thus, he says 


“... it seems to me that if it is shown that the grand jury had before 
it no substantial or rationally persuasive evidence upon which to base 
its indictment, that indictment should be quashed.” 


It is only for those who can conceive a grand jury acting without bias or 
prejudice but, nonetheless, indicting a person without any “rationally per- 
suasive evidence upon which to base its indictment” that the case for 
which Mr. Justice Burton has reserved his decision is more than a logical 
chimera. 


UNITED STATES V. JOSEPH P. RYAN 
(February 27,1956) 


This case presented for decision the question whether the president and 
principal negotiator of a labor union is a “representative” of employees 
within the meaning of §302(b) of the Labor Management Relations Act of 














1947 
any 

Afte 
“rep 
the | 
of tl 


195) 
gain 
spol 
ent 

ticiy 
was 
sucl 
thre 
Rya 
pay 
fine 


wht 
tol 


not 


not 


cor 
§3¢ 





218 
t an 
tent 


the 


wer 
OW- 


its 


his 
he 
at- 
ob 
1. 


er- 
or 











RECENT DECISIONS OF THE SUPREME COURT 205 


1947- 61 Stat. 136. Under §$302(b) it is unlawful for “any representative of 
any employees” to receive money or anything of value from the employer. 
After trial, the district court found that respondent Joseph P. Ryan was a 
“representative” within the meaning of §302(b). The Court of Appeals for 
the Second Circuit reversed. 225 F. 2d 417. Certiorari was granted because 
of the importance of the question in the administration of the LMRA. 350 
U.S. 860. 

Respondent was president of a labor union during the years 1950 and 
1951. That union and its affiliated groups were recognized collective-bar- 
gaining agents, bargaining through a wage scale committee of which re- 
spondent was a member. In those years, as the district court found, respond- 
ent had signed wage agreements, in negotiation of which he had par- 
ticipated, that bound both members of his union and their employers. It 
was also found that respondent had received from the president of one 
such employer the sum of $1,000 in December of each year from 1946 
through 1951, and $500 in April 1951. Those findings were not disputed. 
Ryan was indicted under §302(b) for accepting the one 1950 and two 1951 
payments. He was found guilty and was sentenced to imprisonment and 
fined. 

The judgment of the district court was reversed by the court of appeals 
when the appellate court interpreted the term “representative” in §302(b) 
to be limited to “the exclusive bargaining representative of the employees,” 
in this case the union itself. Since the payments were to respondent and 
not to the “representative,” the court of appeals concluded that §302(b) was 
not in this instance applicable. 

In a unanimous opinion, delivered by Mr. Justice Clark (Mr. Justice 
Harlan taking no part in the consideration or decision), the Supreme Court 
concludes that respondent’s relationship brought him within the ambit of 
§302(b). 

The decision is made to rest upon a reading of the Act which gives it a 
maximum of logical symmetry and which does not defeat the congressional 
purpose underlying the LMRA. Thus, it is noted that under §501(3) of the 
LMRA the term “representative” is to be given “the same meaning as used 
in the National Labor Relations Act as amended by this Act,” and in §2(4) 
of the NLRA the term “representative” is defined to include “any individual 
or labor organization.” Although the Labor Board has held that employees 
may elect an individual as their sole bargaining representative, the Supreme 
Court, unlike the court of appeals, is not satisfied that recognition of this 
contingency accounts in whole for inclusion of the word “individual” in 
the definition appearing in §2(4) of the NLRA. The Supreme Court ob- 
serves that a labor organization can only speak and act through individuals 
and that many limitations or prohibitions upon union activity can have 
meaning only if prohibitions are placed upon those indivduals who act for 
the labor union. 

The Court finds its conclusion further reinforced by consideration of the 
full text of $302. It notes that paragraph (c) of that section lists five excep- 
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tions to the broad prohibitions of paragraphs (a) and (b), which make it 
unlawful for any employer to offer, or any representative to accept, inter se, 
money or things of value. Those exceptions include, among others, pay. 
ments of compensation for services “to any representative who is an em. 
ployee” of the employer. Clearly, in that provision, §302 intended that 
a “representative” might be an “individual.” Only one of the remaining 
four exceptions (that relating to check-off payments for union dues) could 
apply only to unions; each of the other three (those relating (a) to payments 
of judgments or arbitration awards, (b) to purchase or sale of goods in the 
ordinary course of business, and (c) to payments to trusts or welfare funds) 
are applicable to both individuals as well as unions. 

Its understanding of the congressional purpose in enacting the LMRA 
also induces the Court to include individuals within the meaning of the 
term “representative.” The Court is satisfied that the Act was meant, among 
other things, to counter an attempt by unions to require employers to 
create welfare funds and observes that if the term “representative” means 
only the exclusive bargaining representative, a union might evade the 
explicit limitations on welfare funds in subparagraph (c)(5) of §302 by 
directing payments to be made to union officials or others, as trustees. 

The Court also notes that the Hartley Bill (a precursor of the LMRA), 
when it left the House of Representatives, made it an unfair labor practice 
to give favors to “any person in a position of trust in a labor organization 
....” H.R. 3020, 80th Cong., ist Sess., §8(a)(2). That provision of the 
Hartley Bill thereafter was enlarged in the Senate version, according to 
Senator Taft, so as to insure against shakedowns by a “union representative,” 
and “representative” was defined by the Senate to mean both a labor or- 
ganization and any individual authorized, or purporting to be authorized, 
to deal with an employer in labor relations matters. Although the Senate 
definition was dropped by the Joint Conference Committee of the Congress, 
that abandonment was described in the Committee Report as merely a 
minor clarifying change. H.R. Rep. No. 510, 80th Cong., ist Sess., at 67. The 
Court says that it therefore should not, in the face of this legislative history, 
reduce the LMRA “to a practical nullity” by including only the “exclusive 
bargaining representative” of employees within the term “representative,” 
as used in $302(b). Petitioner’s further contention that a broad interpreta: 
tion of §302(b) clashes with use of the term “representative” in the NLRA 
is also rejected by the Court, the Justices being satisfied that the alleged 
anomalies (E.g., §§ 1, 7, 8(b) (4) (B), (C) and (D)) are more apparent than 
real, inasmuch as in each case the scope of the term is clarified elsewhere in 
the cited provisions. 
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Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 812 


Question: May a Justice currently serving in any court of law accept the 
appointment or election as Master or whatever the title designating its head 
may be of any organization such as Elks, Masons or similar semi-public 


groups? 
Opinion: On the facts stated in this inquiry, no violation of the Canons of 
Judicial Ethics would be involved. 


March 5, 1956 


OPINION NO. 813 


Question: When two attorneys on opposite sides of a certain case met in 
the office of one of them to go over some exhibits, the attorney in whose 
office they met had a concealed tape-recorder in operation. Later this at- 
torney, on the occasion of an argument in court, sought to use statements 
which had been made by his adversary and thus recorded as a means of 
overcoming his adversary’s argument. Is such practice unethical? 


Opinion: The practice is unethical and should not be countenanced. 
Canon 22 requires that the “conduct of the lawyer * * * with other lawyers 
should be characterized by candor and fairness.” The employment of a 
concealed tape-recorder under the circumstances described is not consistent 
with candor and fairness. See Matter of Wittner, 264 App. Div. 576, aff'd 
291 N.Y. 574. See also our opinion No. 959 (Oct. 17, 1945); Drinker, Legal 


Ethics, pp. 192-193. 
March 5, 1956 
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Stoney B. Hux, Librarian 


ALEXANDER HAMILTON 


Born on the Isle of Nevis in the West Indies, Janu- 
ary 11, 1757; died in New York City, July 12, 1804. 


The Executive Committee of the Association has approved our 
participation in the bicentennial celebration of the birth of Alex- 
ander Hamilton. In addition, the Committee requested that an 
exhibition at the time of the opening of the bicentennial be pre- 
pared from material in the library of the Association which would 
emphasize Hamilton’s career as a lawyer. Historians and bibli- 
ographers are planning nation wide exhibitions in memory of 
Alexander Hamilton so that his greatness and usefulness to this 
country and the world at large again receive our homage. 

In the June, 1955 issue of the American Heritage, Mrs. Dorthie 
Bobbé, wife of a member of the Association, has written an ex- 
tremely interesting article on the boyhood of Alexander Hamil- 
ton. This depicts the life of Hamilton up to midsummer of 1773 
when as supercargo on the ship, Thunderbolt, he sailed for New 
York City little dreaming that in a short time he would become 
one of the important figures of all time. 

In connection with the book exhibit there will be shown a 
portrait of Alexander Hamilton painted by John Trumbull 
which was presented to the Association by E. C. James and Wil- 
liam and W. I. Kent. There are some twelve other known copies 
of this portrait of Hamilton and though we do not know in the 
order of painting which copy the Association possesses, it is said 
that each successive painting was done more hurriedly and with 
greater dash. 

At the time Trumbull did these paintings Hamilton had been 
killed in a duel with Aaron Burr. Trumbull who had been ona 
diplomatic mission for a number of years in England had married 
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and on his return was desperately in need of money. Alexander 
Hamilton’s admirers were likely prospects for portraits and 
Trumbull capitalized on the situation. 

The greatest and most important writings of Hamilton will be 
exhibited and, of course, are found in the first edition of The 
Federalist, the greater part of which was written by Hamilton and 
is one of the rarities in the Association’s library. Because of this 
work and Hamilton’s genius in helping mold a young and strong 
government, Elihu Root said of him, “Alexander Hamilton was 
the greatest teacher of the art of self-government in the history of 
the world.” Most of us undoubtedly think of Hamilton as a states- 
man, financier, politician, lawyer and a man of many other talents 
but for this article we are primarily thinking of Alexander Hamil- 
ton as the educator. 

In 1793 he became an incorporator and trustee of Hamilton 
Oneida Academy, a school for the education and instruction of 
Indians and Whites. Today the Academy is known as one of the 
finest of our small colleges which is familiar to all of us as Hamil- 
ton College. The group who established this Academy at the 
same time petitioned the Board of Regents for a charter which 
was granted and created Union College and University in 
Schenectady. 

Alexander Hamilton while a member of the legislature of the 
State of New York wrote the committee report which by an act 
in 1787 created the University of the State of New York. This 
was the beginning of the educational system of the state which 
endures to the present day. Hamilton believed in public educa- 
tion for the redman as well as the white. 

But what of Hamilton’s interests in legal education other than 
through his studies? A manuscript copy of a legal work in the 
library of this Association may be the clue and perhaps the only 
evidence that he intended the publication of a practice book for 
the State of New York. Antiquarian detectives are at work and a 
summation concerning it by Mr. Broadus Mitchell of Rutgers 
University is printed herewith: 
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PRACTICAL PROCEEDINGS IN THE SUPREME COURT 
OF THE STATE OF NEW YORK 


by Broapus MITCHELL 


The library of The Association of the Bar is contributing a unique item 
to the Papers of Alexander Hamilton now preparing for publication by the 
Columbia University Press under the editorial supervision of Professor 
Harold C. Syrett. It is the only known copy, 177 pp. in an unidentified hand, 
of Hamilton’s “Practical Proceedings in the Supreme Court of the State 
of New York,” which he wrote when reading law in Albany in the spring of 
1782. He doubtless intended it as a manual for his own use, but others— 
studying for the bar or in early years of practice—took copies of it. His son, 
John C. Hamilton (1 Life 398 n.) said some of these borrowers were yet living, 
1834, and a quarter-century later (1858, 2 History of Republic 282 n.) he 
had learned that such a transcript (probably this very one) was in existence. 
Judging from signatures on fly-leaves, this copy was used by Abraham Van- 
Vechten (1762-1837, admitted to practice 1785), H. J. Bleecker, another with 
initials ““H.B.H.;” one or more of these may have been in the law school of 
Peter VanSchaack, commenced at Kinderhook in 1786, since this celebrated 
teacher’s surname also occurs, idly scrawled, misspelled. 

Hamilton’s old King’s College and army friend, Robert Troup, who was 
his informal tutor in law), remarked that the handbook became “the ground 
work of subsequent practical treatises by others on a larger scale.” (Recollec- 
tions of Hamilton, ed. Nathan Schachner in gd ser. 2 Wm. and Mary Quar., 
215). One of these may be Wm. Wyche, Treatise on the Practice of the 
Supreme Court of Judicature of the State of New-York in Civil Actions (N.Y. 
Swords, 1794, 2d ed. same yr., 355 pp.) which is similar but more inclusive and 
extensive. Possibly Geo. Caines, Practical Forms . . . taken from Tidd’s... 
Form’s of the Court of King’s Bench . . . and adapted to the Supreme Court 
of the State of New-York (N.Y., 1808, 526 pp.) owed something to Hamilton’s 
memoranda. 

Evidently Hamilton found no printed American work that served his need. 
He probably did not benefit from Jas. Parker’s Conductor Generalis (1764) 
or Young Clerk’s Vade Mecum (1776). Instead he used collections of English 
statutes and various English handbooks (possibly those of Robt. Richardson, 
John Impey, Geoffrey Gilbert, Wm. Style, John Lilly) and amended them 
in light of what he could learn of variant practice in the New York Supreme 
Court. In discussing, in two score shorter or longer sections, Process, Venue, 
Release, Covenant, Judgment & Execution, Scire Facias, Habeas Corpus, 
Joint Partners, Trespass in Ejectment, etc., he frequently referred to “the 
books” being in conflict. In such instances he set down what seemed to him 
the reasonable solution. Rarely, he entered briefly on substantive matters of 
law, giving us further glimpses of his own mind; generally, however, his 
treatment was purely procedural. 

Troup, who was invited to live with the Hamiltons during the months of 
Alexander’s study, was himself a fledgling lawyer, admitted as attorney Ap- 








23, 
N.Y 
his | 
-"V 
to € 
eno 
autl 
whi 
son 
ory 


aut 
is 0 


€ item 
by the 
»fessor 
hand, 

State 
ing of 
hers— 
iS son, 
iving, 
n.) he 
tence, 
-Van- 
. with 
01 of 
rated 


0 was 
ound 
ollec- 
uar., 
f the 
(N.Y. 
> and 
ees 
sourt 
ton’s 


eed. 
764) 
glish 
lson, 
hem 
eme 
nue, 
pus, 
“the 
him 
rs of 
his 


s of 


Ap- 








THE LIBRARY 211 


93, 1782 (Sup. Ct. Min. Bk., July 1781-Nov. 1783, p. 145; Record Rm., 
N.Y.Co. Clk.). Writing years later, his recollection was at fault in placing 
his tutorial residence with Hamilton in the spring of 1783 (for 1782). He 
remembered vividly, though, how Hamilton read—mainly Blackstone, surely 
_“while walking to and fro” almost long enough to have marched from end 
to end of the Confederacy. As though striding through the texts was not 
enough, his energy and habitual practical turn drove him to reduce his 
authorities, and a good deal which he gleaned otherwise, to the manual 
which we have. Aside from our knowledge of it from Troup and from his 
son (the latter doubtless drawing, inter alia, on Elizabeth Hamilton’s mem- 
ory), the handbook is prominently attributed to Hamilton, in block letters, 
in the Bar Association copy. From cursory comparison of VanVechten’s 
autograph (e.g., in letters in the N.Y. Pub. Library) this only known copy 
isnot in VanVechten’s hand. 

Hamilton’s law studies at first deterred him from accepting the invitation 
of Robert Morris, Superintendent of Finance, May 2, 1782 (1 JCH Works 
278-9) to become Receiver of Continental Taxes for New York. He had 
little time remaining in which to present himself for admission to the bar, 
and, with the best disposition to serve the public, could not afford to be 
interrupted for what he believed would be the small commission (to Morris, 
May 18, 1782, ibid., 279-80). When Morris, by an interpretation, raised the 
compensation (June 4, 1782, ibid., 280) Hamilton consented (June 17, 1782, 
ibid., 281-2), but now with the scruple that his collections, in the existing 
state of things, would not justify his pay. Morris’ assurance that his talented 
young subordinate would be able to combine law study with lobbying in 
legislative committees was borne out in the event. Only a week before re- 
fusing Morris’ first offer, Hamilton had presented himself before the 
Supreme Court, sitting at Albany, and secured an extension of the time in 
which he could qualify for the bar, as a veteran who because of the war had 
been unable to serve the usual three-year clerkship as a prerequisite. (Ap. 26, 
1782, Min. Bk., ibid., 151). He was “admitted [as attorney] July 1782” 
(parchment “Roll of Attornies of . . . Sup. Ct., 1754-95, Record Rm., N.Y.Co. 
Clk.) and, in spite of misgivings, was able to pass the examination for the 
“degree of Counsellor” by October and was admitted to this more privi- 
leged status on the 26th. (Min. Bk., ibid., 245, 289). 

The manual, though of a special nature (largely a condensation of the 
work of others), is probably, in length, the most considerable unpublished 
production of Hamilton which the editors of the forthcoming collection of 
his papers will come upon. It helps to fill in a neglected phase of his career, 
Hamilton the lawyer. 


Rutgers University 


Errata 


THE RECORD, Page 152—March, 1956. Latin maxim should read 
“Cedant Arma Togae” 
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, » would receive a helpful “Tax 
Analysis” from us every year if you had an Investment 
Service Account in our Personal Trust Department. 


What would it do for you, at tax time? It would provide a 
summary of dividends and interest on securities held in your 
account, plus a full record on capital transactions. 

(It would be of equal value, of course, to any of your clients 
who had such an account at Guaranty and would very much 
help you in preparing their returns.) 


This is one valuable feature of Guaranty Investment Service. If you 
would like further information, write or phone our Personal Trust Department 
and we'll be glad to send a descriptive booklet. 


We at Guaranty Trust Company like to work with lawyers. We'd be 
happy to be of service to you. 


GUARANTY TRUST COMPANY 
oF NEw YORK 


Capital Funds in Excess of $400,000,000 
140 Broadway, New York 15 


Fifth Avenue at 44th St., New York 36 Madison Avenue at 60th St., New York 21 
40 Rockefeller Plaza, New York 20 














